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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 22/2017 

 

 

Musstt. Malenessa Begum…………Accused/Appellants. 

-Vs- 

State of Assam/Md. Didor Ali……………Respondent. 

 

For the appellant   : Tarun Boro, Ld. Advocate 

For the respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

 

Date of hearing      : 05-02-18. 

Date of judgment   : 19-02-18. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 12-09-17 passed by Ld. 

Judicial Magistrate First Class, Udalguri, in connection with CR 

case No. 18/17, u/s 500 IPC sentencing the accused/appellant 

Musstt. Malenessa Begum to undergo simple imprisonment for 

six months and pay fine of Rs. 1000/- in default simple 

imprisonment for ten days U/S 500 IPC is in challenge in the 

present criminal appeal preferred by the accused Musstt. 

Malenessa Begum as appellant. 

 

2. The prosecution case in brief is that on 28-02-17, complainant 

Md. Didor Ali filed a complaint before the Ld. Judicial Magistrate 
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First Class, Udalguri, alleging that in the month of August, 2016 

accused Musstt. Malenessa Begum informed one Hussain Ali that 

complainant Didor Ali was the father of her third child, and as 

such the complainant was under obligation to maintain the child. 

The accused made the said statement before the villagers 

including the witnesses of the case. When Hussain Ali informed 

the said facts to the complainant he denied the same. Hussain 

Ali suggested the complainant to settle the matter amicably with 

the accused. He also suggested the accused to settle the matter 

which she did not do. Later on, one Zamir Ali threatened the 

complainant that they would go to media and publish the 

incident, and he sent his brother Zakir Ali to talk with the 

complainant. Zakir Ali asked for money from the complainant for 

not publishing the incident in media. When the complainant 

refused to give money to Zakir Ali on 20-02-17 they called media 

person who took statement of the accused. For the said act of 

the accused the complainant lost his respect in the society and 

hence, he lodged the complaint before the court.  

3. On the basis of the complaint filed by complainant Didar Ali, 

Complaint case no. 18/17 was registered and upon examination 

of the complainant and his witnesses, Ld. Judicial Magistrate 

First Class, Udalguri, issued process U/S 500 IPC against accused 

Musstt. Malenessa Begum. 

4. The accused appeared before the court and denied the 

particulars of offence U/S 500 IPC which were explained to her 

and entered into trial. 

5. During trial the complainant examined three witnesses which 

were duly cross-examined by the defence. The defense case is 

of total denial and no witness was examined by the defence. The 

Ld. Judicial Magistrate First Class, Udalguri, upon consideration 

of materials on record vide judgement dtd. 12-09-17, having 

found the accused Musstt. Malenessa Begum guilty U/S 500 IPC, 

convicted her under the said section and sentenced her to 

undergo simple imprisonment for six months and to pay fine of 
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Rs. 1000/- in default simple imprisonment for ten days U/S 500 

IPC. 

6. I have heard Ld. Counsel Tarun Boro for the accused/appellant 

and Ld. Addl. PP M. Khaklari appearing for the respondent, the 

State. 

7. Ld. Counsel Tarun Boro for the accused appellant has submitted 

that Ld. Trial court has misread and misappreciated the evidence 

on record and arrived at an erroneous findings to pass the 

conviction order against the appellant. He has submitted that the 

evidences on record do not make out an offence u/s 500 IPC. 

The Ld. Trial Court did not consider the inherent improbabilities 

in the evidences on record. It is clear from the evidence of PW1, 

the complainant that he could not prove the offence u/s 500 IPC 

against the accused. The other two witnesses PW2 and PW3 

have also not supported the prosecution case. Ld. counsel for 

the appellant has also submitted that the appellant has filed a 

case against the complaint claiming maintenance for her third 

child of whom the complainant is the father and the said case is 

pending for disposal. Ld. Counsel Tarun Boro for the appellant 

has also submitted that Ld. Trial Court did not properly record 

the statement of the accused person u/s 313 CrPC. Hence, the 

Judgement and Order of conviction passed against the appellant 

by the Ld. Trial Court is liable to be set aside. 

8. Ld. Addl. P.P. for the respondent /the complainant on the other 

hand has submitted that prosecution has proved the case 

beyond all reasonable doubt and therefore conviction and 

sentences are unassailable in law and onfacts. 

9. Before preceding the competing arguments a brief appraisal of 

the evidence on record would be essential at the threshold. The 

complainant examined three witnesses to prove his case. 

10. PW1 is the complainant Didar Ali, who in his evidence deposed 

that accused is defaming him alleging that he is the father of her 

third child. In the year 2008, PW1 had an altercation with the 

husband of the accused over an issue of collection of Rs. 
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10000/- on behalf of PW1 by the husband of the accused. The 

husband of the accused told PW1 that he would return the 

money. Since then, PW1 had no relationship with the husband of 

the accused. In the month of August, 2016, the accused said to 

Hussain Ali that PW1 was the father of her third child and he 

should make a compromise with the accused. When Hussain Ali 

said the matter to PW1 he told him that he would go to the court 

as he was defamed, but Hussain Ali said to him that he should 

not go to court and said that he would try to make the accused 

to understand and stopped defaming him. In the meantime PW1 

went to Ajmer and the matter was stopped for some time. When 

he returned, Sattar Ali, Hazarat Ali and Muzammel Ali said him 

that he was the father of the third child of the accused and, 

hence, he should pay money to her. On 20-02-17 Jakir Ali and 

Jamir Ali said to Sattar Ali they would give one lesson to PW1. 

On 21-02-17 Jakir Ali and Jamir Ali called media and media 

person took the statement of the accused and they also went to 

the house of the PW1 to get information about him from his 

wife. PW1 has deposed that the reporters had not published 

anything against him in the newspaper. As he had not been able 

to settle the problem, therefore, he had come to the court. 

In his cross examination PW1 has stated that he had not lodged 

any case in order to prove that he was not the father of the third 

child of the accused. He had business relationship with the 

respondent of the accused. On two/three occasions he went to 

the house of the husband of the accused. He has deposed that 

he had not filed any case against Sattar Ali, Hazarat Ali and 

Muzammel Ali alleging that they defamed him. PW1 has denied 

the suggestion that accused had not defamed him and that the 

accused was falsely implicated in the case. 

11. PW2 is Md. Hussain Ali, in his evidence deposed that in the 

month of August,16 the accused told him that the complainant 

was the father of her third child the accused also asked him to 
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put question to complainant(Didar Ali). On being asked by  PW2 

the complainant denied the same. 

In his cross examination PW2 has stated that he did not know if 

there was any relationship between the complainant and the 

accused. He did not know if the complainant was the father of 

the third child of the accused or not. 

12. PW3 is Md. Hajarat Ali. In his evidence PW2 has deposed that 

one day the accused told him that complainant was the father of 

her younger child and asked PW3 to ask the complainant to pay 

the maintenance for the child. When he informed the 

complainant about the matter he denied the same. PW3 has also 

deposed that after knowing this incident the local people had 

stopped any kind of communication with the complainant. 

In his cross examination PW3 has stated that he did not know if 

the accused had decided to lodged a case against the 

complainant claiming maintenance for her younger child. 

13. On assessment of the evidence on record it is manifested from 

the testimony of the complainant (PW1) that he has not deposed 

anything that because of the statement made by the accused his 

reputation has been lowered in the estimation of others. Though 

PW3 has deposed that after knowing the incident the local 

people has stopped any kind of communication with the 

complainant, but PW1, the complainant has not deposed 

anything that local people stopped communication with him. 

Thus from the evidences on record it appears that there is no 

consistency and corroboration in the evidence of prosecution 

witnesses on materials issues. 

14. The fundamental principle of criminal jurisprudence is that the 

initial burden of proof is upon the prosecution to establish its 

case against the accused beyond all reasonable doubt. Once the 

prosecution had succeeded in discharging its burden of proof the 

onus shifts to the accused to proof the defense side story. In the 

instant case the complainant to proof the allegation of 

defamation against the accused must proof beyond all 
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reasonable doubt that the statement is defamatory and has 

lowered his esteem in the society. 

15. The alleged statement of the accused is that the complainant 

(PW1) is the father of her third child. The entire prosecution 

case rests on the truthfulness of the fact as to whether the 

complainant is the father of the third child of the accused. If the 

complainant is really the father of the third child of the accused 

then definitely there is no amount of defamation which can be 

attributed against the accused for saying that the complainant is 

the father of her one child. When the doctor is called quack 

certainly it amounts to defamation. When a quack is called quack 

it does not amount to defamation. 

16. In this case the nature of the allegation made by the accused 

against the complainant requires the complainant to disprove the 

truthfulness of the said allegation in order to bring home the 

charge of defamation against the accused. Upon careful scrutiny 

of the evidences on record I find no such evidences adduced by 

the complainant to prove that accused made the statement 

falsely. In absence of any evidence about the falsity of the 

statement made by the accused it cannot be conclusively 

determined that the statement made by the accused against the 

complainant is defamatory statement. 

17. It has been stated in the memo appeal as well as in the 

submission put forwarded by Ld. Counsel for the appellant that 

the accused has filed a case claiming maintenance for her child 

from the complainant. The accused definitely has a right to get 

maintenance from the complainant if he really is the father of 

the child. Thus question of paternity of the child is the main 

question in controversy between the complainant and accused 

which requires adjudication by the competent court. In such a 

case statement made by the mother of the child about the 

paternity of the child is not per se defamatory. When the 

statement is not per se a defamatory then the burden is upon 

the prosecution to establish that the statement is defamatory in 
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nature and it has damaged the reputation of the person against 

whom such statement is made. 

18. According to explanation of section 499 IPC no imputation is said 

to harm the person’s reputation, unless that imputation directly 

or indirectly, in the estimation of others, lowers the moral or 

intellectuals character of that person, or lowers the character of 

that person in respect of his caste or his calling or lowers the 

credit of that person, or causes it to be believed that the body of 

that person is in a loathsome state, or in a state as generally 

considered as disgraceful. In the instant case PW1, the com   

plainant, has not deposed that the accused by making the 

allegation lowered his reputation in an estimation of others. 

When the complainant (PW1) himself has not deposed about 

injury to his reputation, in such a case it cannot be held that his 

reputation has been lowered in the society. Therefore, on careful 

scrutiny of the evidence on record I am of the considered view 

that ld. trial Court misread and misinterpreted the evidences on 

record while coming to the finding that the complainant by 

examining PW3 proved that the reputation of the complainant is 

crucified. 

19. Ld. trial Court relying on the decision of Hon’ble Supreme Court 

passed Subramaniam Swami v/s Union of India, Writ Petition 

(Criminal no. 184 of 2014), shifted the onus on the accused to 

proof complainant is father of her third child but as the 

complainant has failed to discharge his burden of proof to 

establish the case of defamation against accused therefore, 

shifting of onus upon the accused is not correct. Hence, the 

decision relied on by the trial Court has no application in the 

instant case. The existence of good reputation and fail thereof 

must be factually prove by the prosecution, both by reason of 

section 101 evidence act and the general principles of criminal 

law that the burden of proving the guilt beyond reasonable 

doubt never changes, and always rest on the prosecution. 
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20. On a totality of the consideration as recorded her in above, I am 

of the unhesitant opinion that the conviction of the 

accused/appellant cannot be sustained. It is thus, interfered with 

the impugned Judgment and Order passed by the ld. trial Court 

in CR case no. 18/2017 is hereby set aside. The 

accused/appellant is directed to be set at liberty, forthwith. 

21. Accordingly this appeal is allowed on contest. 

22. Send down the original case record being CR case no. 18/2017 

to the ld. trial Court alongwith a copy of this Judgment and 

Order. 

23. Given under my hand and seal of this court on this 19th, 

February, 2018, in the open Court. 

 

 

(Dictated and Corrected) 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge    Addl. Sessions Judge 


